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pointed to represent such unborn interest in the absence of an express statutory provision, which is lacking here at the present time.
It would seem, however, that appointment of either a guardian ad
litem or a trustee could be made through powers inherent in a
court of justice in a proper case.
DAvID C. JOHNSON.

-JURISDICTION

OVER INDIAN COUNTRY
IN NORTH DAKOTA
INDIANS

There is no definition of an Indian applicable to all situations,
consequently, each jurisdiction has its own definition for its own
purposes. The decisions on this question have been so diverse that
on occasion a white man has been considered an Indian' and an
Indian not an Indian2 for legal purposes.
The federal government has defined who is an Indian by legislation 3 for various purposes and there have been judicial definitions
by the United States Supreme Court.4 The definitions by the federal government, which has been dealing with Indians longer than
most states, have not been consistent and perhaps necessarily so
because of treaty obligations 5 and policy reasons.'
The North Dakota Supreme Court in State v. Kuntz held that
one who is of the half-blood, a member of an Indian tribe, lives
on the tribal reservation, and is treated by the Bureau of Indian
affairs of the United States government as an Indian is an Indian.
It is doubted that the court meant this to be a definition to be followed by North Dakota courts since to do so would exclude those
of less than half-blood even though he met the other criteria stated.
More persuasive and decisive would be whether or not a person -is
treated as an Indian by the federal government since if he were
treated as an Indian his real property and some of his personal
1. Nofire v. United States, 164 U.S. 657 (1897).
2. United States ex rel. Standing Bear v. Crook, 25 Fed. Cas. 695,"No. 14891 (C.C.
Neb. 1879).
3. 48 Stat. 988 (1934), 25 U.S.C. 479 ,(1958); 40 Stat. 564 (1918,-25 U.S.C.
297 (1928).
4. United States v. Higgins, 103. Fed. 348 (1900); see Sully v. United States, 195
Fed. 113, 129 (1912) where one-eighth bloods were "of sufficient Indian blood to substantially handicap them in the struggle for existence'! and therefOie Indians.
5. See treaty obligations recognizing mixed-bloods listed in Cohen, Handbook of
Federal Indian Law, 3, n.14 (1945).
6. 68 Stat. 868 (1954), 25 U.S.C. 677-677aa (1958) (termination of federal supervision
over the property of mixed-bloods).

7. 66 N.W.2d 531, 533 (N.D. 1954).
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property would be held in trust by the federal government.8 He
would also be subject to the exclusive jurisdiction of the federal
government if he were to commit one of the Ten Major Crimes."
Therefore neither he nor his property would be amenable to the
jurisdiction of the state.
Regardless of the degree of Indian blood required before a person is considered an Indian for legal purposes, one thing is certain:
that person must have some Indian blood." Presumptively, a person apparently of mixed blood residing on a reservation and claiming to be an Indian is an Indian." However, even an Indian of
the full blood would not be an Indian for all legal purposes if he
'
chose to terminate and abandon his tribal membership.12
INDIAN COUNTRY
13
Congress has defined Indian country as follows:
"... the term Indian Country as used in this chapter, means (a)
all the land within the limits of any Indian reservation under the
jurisdiction of the United States Government, notwithstanding the
issuance of any patent, and, including rights-of-way running
through the reservation, (b) all dependent Indian communities
within the borders of the United States whether within . . . or
without the limits of a state, and (c) all Indian allotments, the
Indian titles to which have not been extinguished, including rightsof-way running through the same."
This definition is based on the construction of the term by the
United States Supreme Court in U. S. v. McGowan. 4 Indian allotments were included in the definition on authority of the case of
U. S. v. Pelican."a If this definition were to be followed to the letter then those isolated allotments outside the borders of an Indian
reservation would be outside state jurisdiction. The practical difficulties of this situation were recognized in a recent memo by the

8. See Hickey v. United States, 64 F.2d 628 (10th Cir. 1933); United States v.
Waller, 243 U.S. 452 (1917); 34 Stat. 327 (1906), 25 U.S.C. 410 (1928).
9. Application of Denetclaw, 83 Ariz. 299, 320 P.2d 697 (1958).
State v. District Court, 125 Mont. 398, 239 P.2d 272 (1954).
10. 7 Ops. Atty' Gen. 174, 184, 185 (1940); cf. 25 Stat. 392 (1888), 25 U.S.C.
181 (1928).
11. State v. Phelps, 19 P.2d 319, 321 (Mont. 1933).
12. United States ex rel. Standing Bear v. Crook, 25 Fed. Cas. 695, No. 14891
(C.C. Neb. 1879); see Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 404 (1856)
if an individual should leave his nation or tribe, and take up his abode among
i...
the white population, he would be entitled to all the rights and privileges which would
belong to an emigrant from any other foreign people;" cf. United States v. Earl, 17 Fed.
75 (C.C. Ore. 1883) wherein the court said that an Indian who absented himself from
the reservation to obtain liquor, did not expatriate himself.
13. 62 Stat. 757 (1948), am'd 63 Stat. 94 (1949), 18 U.S.C. 1151 (1950).
14. 302 U.S. 535 (1937).
15. 232 U.S. 442 (1914).
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Solicitor of the Interior Department: 1 "State law enforcement
officers could not, after all, go around with tract books in their
pockets, and being unable to distinguish a patent-in-fee Indian from
a ward Indian, they did not commonly concern themselves with law
violations by Indians and the theoretical jurisdiction of the States
thus fell into innocous desuetude." The words "within the limits of
.:ny Indian reservation" means within the boundaries of such reservations notwithstanding the extinguishment of the government's
title to particular tracts within the reservation."
PRINCIPLES

OF INDIAN

LAW

The whole course of judicial decisions on the nature of Indian
tribal powers is marked by the these principles:
(1)
An Indian tribe possesses, in the first instance, all the powers of a sovereign state."t
(2) Conquest renders the tribe subject to the legislative powers of the United States and, in substance, terminates the external
powers of sovereignty in the tribe, e. g., its powers to enter into
treaties with foreign nations, but does not by itself affect the internal sovereignty of the tribe. 19
(3) These powers are subject to qualification by treaties and
by legislation of Congress, but legislation does not apply to Indians
unless so expressed as to clearly manifest an intention to include
them.2 0
(4) Doubtful expressions in acts of Congress relating to Indians
21
are to be resolved in favor of the Indians.
JURISDICTION

Keeping these principles in mind we shall proceed to examine
jurisdiction over Indians in North Dakota.
The earliest jurisdictional question involving Indians in this area
was the case of Ex Parte Crow Dog." Crow Dog, a Sioux Indian,
in Indian country, Dakota Territory, murdered another Sioux Indian. The United States Supreme Court in that case held that a
crime committed by one Indian against another Indian in Indian
16. 61 Interior Dec. 298, 304 (1954).
17. State ex rel. Irvine v. District Court, 115 Mont. 398, 239 P.2d 272 (1951);
Application of Andy, 49 Wash.2d 449, 302 P.2d 963 (1956).
18. Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 559 (1832).
19. United States v. Kagama, 118 U.S. 375, 381-82 (1886); cf. Wall v. Williamson,
8 Ala. 48, 52, (1845).
20. Elk v. Wilkins, 112 U.S. 94, 100 (1884).
21. Carpenter v. Shaw, 280 U.S. 363 (1930); Squire v. Capoeman, 351 U.S. 1
(1956).
22. 109 U.S. 556,(1883).
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country was not within the criminal jurisdiction of any court of
the United States, only the Indian tribe could punish the offense.
Although the right of an Indian tribe to inflict the death penalty
had been recognized by Congress,23 so mtqch consternation was
created by 'the decision in Ex Parte Crow Dog that Congress enacted the Seven Major Crimes Act. 24 This act prohibited murder,
manslaughter, rape, assault with intent to kill, arson, burglary, and
larceny. Congress later added the crimes of robbery, incest, and
assault with a dangerous weapon. 21 Thus there are, presently, ten
major offenses for which federal jurisdiction has displaced tribal
jurisdiction..26 Although the statute covering the ten major crimes
does not expressly terminate tribal jurisdiction over the enumerated
crimes there is dicta to that effect."7 Also in support of the proposition that tribal jurisdiction has been terminated as to these crimes
is the decision of United States v. Whaley.2 In that case, four
tribal executioners of a medicine man believed to have poisoned 21
persons were found guilty of manslaughter.
Federal courts also have jurisdiction over the general laws applicable throughout the United States.29 These would include, for
example, counterfeiting,30 smuggling, 3' and offenses relative to the
mails.3 2 The federal courts have jurisdiction over offenses committed by an Indian against a non-Indian or by a non-Indian
against an Indian which are within the offenses covered by the
Assimilative Crimes Act. 3 This Act was passed in 1909 and declared that when one is guilty of any act or omission which, although not made punishable by any enactment of Congress, would
be punishable if committed or omitted within the jurisdiction of
the state, would likewise be guilty of a like offense and subject
to a like punishment in the federal courts. The courts apparently
had not applied this Act to Indian reservations because of the doctrine laid down in 1884 in Elk v. Wilkins,34 which said that it was a
principle of federal statutory construction that the general laws of
Congress did not apply to Indians unless so expressed as to clearly
23. Cohen, Handbook of Federal Indian Law, 125 (1945).
24. 62 Stat. 758 (1948), am'd 63 Stat. 94 (1949), 18 U.S.C. 1153 (1952).
25. Ibid. '
26. In 1956 Congress apparently intended to add an eleventh crime of embezzlement,
70 Stat. 79 (1956), 18 U.S.C. 1163 (Supp. V 1958).27. United States v. LaPlant, 156 F. Supp. 660 (D.C. Mont. 1957).
28. 37 Fed. 145 (C.C.S.D. Cal. 1888).
29. 62 Stat. 757 (1948), 18_U.S.C. 1152 (1950).
30. 64 Stat. 94 (1949), 18 U.S.C. 1158 (1950).
31. Bailey v. United States, 47 F.2d 702 (9th Cir.. 1931).
32. 63 Stat. 95 (1949), 18 U.S.C. 1708 (1951).
33. 62 Stat. 686 (1948). 18 U.S.C. 13 (1950).
34. 112 U.S. 94, 100 (1884).
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manifest an intention to include them. It was not until 1946, however, in Williams v. U. S.," 5 that the Assimilative Crimes Act was
applied to Indian reservations. The Act incorporates Chapter 12 of
the North Dakota Revised Code of 1943 into the federal laws covering Indian country in North Dakota.
So even though North Dakota does not have criminal jurisdiction
over the Indian reservations, it can exercise at least an indirect legislative authority over the Indians by its power to amend or enact
new criminal laws and punishment. North Dakota has always
recognized the exclusive federal criminal jurisdiction over the Indian reservations. There has been no conflict?0
However, the status of civil jurisdiction over Indians and Indian
country in North Dakota is not so clear.
The first of a line of civil cases concerning civil rights of the
Indian was State ex rel. Tompton v. Denoyer.37 This case was
heard in 1897 and the court held that reservation Indians were
qualified electors of the state of North Dakota under the North
Dakota statutes governing the rights of suffrage, which were asserted to be applicable on the reservations.
The second of these cases, tried in 1914, was State ex rel. Baker
v. Montrail County,38 which involved the question of whether a
part of an Indian reservation should be included in the county
for the purpose of voting. Here, again, the Supreme Court of
North Dakota held that the statutes of the state were applicable
so as to permit the incorporation of the reservation within the
boundaries of the county.
By implication, at least, it appears that the North Dakota Supreme Court is assuming civil jurisdiction over the Indians. It
would seem that this is in conflict with the federal government's
jurisdiction over all Indian matters arising on the reservation, however, the North Dakota case of Swift v. Leach,"9 says no. The
court there held that the government policy of protection extends
both to the property and the person of the Indian: and it may
exist and be continued even though the Indian has become not only
an elector, but also a citizen of the United States and the state.
Therefore, the state in extending the right of suffrage to Indians
is not in conflict with the federal policy of wardship but is simply
35. 327 U.S. 711 (1946i
36. State v. Lohnes, 69 N.W.2d 508, 513 (N.D.
531 (N.D. 1954).
37. 6 N.D. 586, 72 N.W. 1014 (1897).
38. 28 N.D. 389, 149 N.W. 120 (1914).
39. 45 N.D. 447, 178 N.W. 441 (920).

1955); State v. Kuntz, 66 N.W.2d
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acting consonant with the established policy of the federal government to assist the Indian.
The last in the line of civil cases involving Indians in North
Dakota was Vermillion v. Spotted Elk, 40 wherein the Supreme
Court of North Dakota held that the state had jurisdiction over
ivil matters arising between two Indians where the action sounded in tort and the tort occurred on an Indian reservation. The
reasoning of the court involved the application of Public Law 280,41
the Enabling Act, 2 and the disclaimer of jurisdiction over Indians
in the state Constitution. 4 ' The Enabling Act and the disclaimer
are worded as follows:
"The people inhabiting this state do agree and declare that they
forever disclaim all right and title to the unappropriated public
lands lying within the boundaries thereof, and to all lands lying
within the limits owned or held by any Indian or Indian tribes, and
that until the title thereto shall have been extinguished by the
United States, the same shall remain under the absolute jurisdiction
and control of the United States."
Public Law 280 provides that:
"Notwithstanding the provisions of any Enabling Act for the admission of a State, the consent of the United States is hereby given
to the people of any state to amend, where necessary, their state
Constitution or existing statutes, as the case may be, to remove any
legal impediment to the assumption of civil and criminal jurisdiction in accordance with the provisions of this Act: Provided, that
the provisions of this act shall not become effective with respect to
such assumption of jurisdiction by any such state until the people
thereof have appropriately amended their state Constitution or
statutes as the case may be."
Among the states which this enactment was intended to cover
44
was North Dakota.
At the time the decision in the Vermillion case was handed
down the North Dakota Constitution had not been amended as required by Public Law 280. In the light of the disclaimer, the
Enabling Act and the language used in Swift v. Leach, the court
in the Vermillion case reasoned as follows:
40.
41.
42.
43.
44.
Cong.

85 N.W.2d 432 (N.D. 1957).
67 Stat. 589 (1953). 28 U.S.C. 1360 (1959).
25 Stat. 676 (1889).
N.D. Const., art. 16 § 203.
Report of Committee on Interior and Insular Affairs on H.R. 1063; 2 U.S. Code
& Ad. News 2409, 2412 (1953).
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"The Act (Public Law 280) can have no application in states
where the courts have exercised such jurisdiction under their constitution and laws w-thout adverse appearance by the United
States. We do not believe that the Enabling Act and the disclaimer
in Sec. 203 of the Constitution can be held to have reserved to the
United States jurisdiction in civil actions between Indians on 4Indian reservations within the state not involving Indian lands." 5
This reasoning clearly goes contrary to the previous holding in
our state court, 46 other state courts, 4' and the federal government as
well.48
The Supreme Court of Montana 4 in dealing with this question
said:
"It seems to us that the attorney general and the court ,below
have placed too much emphasis on the ownership of land, and
have not given due weight to the fact that the jurisdiction of the
federal government over the Indian and tribes rests, not upon the
ownership of and sovereignty of certain tracts of land, but upon the
fact that, as wards of the general government, they are the subjects of federal authority within the state when the mentioned
offense is committed as herein stipulated."
And in a Federal District Court case, the court said:50
"When we speak of the right to govern certain lands, we not only
mean the right to do something with the land itself, but to legislate for and control the people upon the lands .... When we say
Congress has the right to legislate for a place within its exclusive
jurisdiction, we mean for the people who are there, as well as
concerning the land itself."
The holding of the North Dakota Supreme Court seems to extend the jurisdiction of the state courts to all civil causes of action
arising in Indian country. It has long been recognized that an Indian may sue in state courts, 5' but it would seem that if the defendant is an Indian and he refused to appear he would be beyond the authority of the state to force his appearance since service
of process in Indian country is a nullity. 5- The judgment of the
court if obtained by default could not be enforced so as to collect
if funds are held in trust for that persorn by the federal govern45.
46.
47.
48.
49.
50.
51.
52.

85 N.W.2d 432, 435-36 (N.D. 1957).
Swift v. Leach, 45 N.D. 447, 178 N.W. 441 (1920).
State v. District Court, 125 Mont. 398, 239 P.2d 272, 276 (1951).
United States v. Partello, 48 Fed. 670, 676 (C.C.D. Mont. 1891).
State v. District Court, 125 Mont. 398, 239 P.2d 272, 276 (1951).
United States v. Partello, 48 Fed. 670, 676 (C.C.D. Mont. 1891).
Felix v. Patrick, 145 U.S. 317, 332 (1892).
Harkness v. Hyde, 98 U.S. 476 (1878).
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ment. 53 If the suit were brought in tribal court those funds would
be subject to such a judgment. 54 If the court sought to cite the
Indian for criminal contempt for non-appearance the citation would
be beyond the scope of the state's authority since crimes are within
the exclusive jurisdiction of the federal government or the Indian
tribal courts.
A more persuasive reason for the contention that state jurisdiction does not extend to civil actions arising on a reservation is the
1959 decision of the United States Supreme Court in Williams v.
Lee.55 The court there said:
"No federal act has given the state courts jurisdiction over such
controversies. In a general statute Congress did express its willingness to have any state assume jurisdiction over reservation Indians
if the state legislature. or the people vote affirmatively to accept
such responsibility. To date, Arizona has not accepted jurisdiction,
possibly because the people of the state anticipate that the burdens
accompanying such power might be considerable. There can be no
doubt that 'to allow the exercise of state jurisdiction here would
undermine the authority of the tribal courts over Reservation affairs
and hence would infringe on the right of the Indians to govern
themselves. It is immaterial that respondent is not an Indian. He
was on the reservation and the transaction with an Indian took
place there . . .The cases in this court have consistently guarded
the authority of Indian governments over their reservations."
It is to be noted* that Arizona has a disclaimer in their constitution similar to the one in this state.56
An unequivocal acceptance of the jurisdiction offered by Public
Law 2805 would definitely establish the jurisdiction of state courts
over Indians and Indian reservations. In 1958, North Dakota
amended its Constitution to read as follows:51
"The people inhabiting this state do agree and declare that they
forever disclaim all right and title to the unappropriated public
lands lying within the boundaries thereof, and to all lands lying
within said limits owned or held by any Indian or Indian tribes,
and that until title thereto shall have been extinguished by the
United States, the same shall be and remain subject to the disposition of the United States, and that said Indian lands shall remain
53.
54.
55.
56.
57.
58.

34 Stat. 327 (1906),'25 U.S.C. 410 (1958).
25 C.F.R. 11.26 (1958).
79 Sup. Ct. 269, 272 (Ariz. 1959).
Ariz Const., art. 20, fourth.
25 Stat. 676 (1889).
N.D. S.L. 1957, c. 403.
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under the absolute jurisdiction and control of the Congress of the

United States, provided however, that the Legislative Assembly of
the State of North Dakota may, upon such terms and conditions as
it shall adopt, provide for the acceptance of such jurisdiction as
may be delegated to the state by act of Congress; that the lands
belonging to citizens of the United States residing without this
state shall never be taxed at a higher rate than the lands belonging to residents of this state, that no taxes shall be imposed by this
state on lands or property therein, belonging to, or which may hereafter be purchased from the United States or reserved for its use.
But nothing in this article shall preclude this state from taxing as
other lands are taxed, any lands owned or held by any Indian who
has severed his tribal relations, and has obtained from the United
States or from any person a title thereto, by patent or other grant,
save and except such lands as have been or may be granted to any
Indian or Indians under any acts of Congress containing a provision
exempting, the lands thus granted from taxation, which last mentioned lands shall be exempt from taxation so long, and to such an
extent, as is or may be provided in the act of Congress granting

the same. (Italics being the amended part).
The amendment appears to comply with Sec. 6 of Public Law
280 which reads as follows:
"... Provided, that the provisions of this Act shall not become
effective with respect to such assumption of jurisdiction by any
such state until the people thereof have appropriately amended
their state constitution or statutes as the case may be." (Italics sup-

plied).
By so amending the Constitution did the state comply with Public Law 280 and therefore assume civil and criminal jurisdiction?
The answer can be found in the wording of the amendment itself.
It paved the way for legislative action "for the acceptance of such
jurisdiction as may be delegated to the state by act of Congress
.... In other words it did not accept the jurisdiction, it merely
provided a means of acceptance, heretofore lacking. Since the
state does not now come under the provisions of See. 6 it would
necessarily have to come under Sec. 7 which reads as follows:59
"The consent of the United States is hereby given . . .to assume
jurisdiction at such time and in such manner as the people of the
state shall, by affirmative legislative action, obligate and bind the
state of assumption thereof."
59. 67 Stat. 589 (1953), 28 U.S.C. 1360 (1959).
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The Legislative Assembly of North Dakota has thus far enacted
no legislation implementing this potential grant of jurisdiction although in 1959 they took a long hard look at the possibilities. It is
possible that the Legislature failed to enact laws assuming jurisdiction because it would mean an additional tax burden on the people
of the state. The federal government did not give the state the
power to tax the Indian lands in order to defray the expense. Perhaps if Congress would provide the financial means for the states,
more of them would be willing to take over jurisdiction.
TRIBAL JURISDICTION

Before going into the matter of the jurisdiction perhaps it would
be well to discuss briefly the nature of the Indian courts.
Generally, there are two types of courts either of which may
have jurisdiction within Indian country. The first is the court
which is established by the Indian tribe through its inherent powers as a sovereign. 6 0 The other is the Court of Indian Offenses, 61
which may be established in Indian country by the Bureau of Indian Affairs pursuant to the powers delegated to the Commissioner
of Indian Affairs to "have the management of all Indian affairs and
'
2
of all matters arising out of Indian relations."1

In view of the

constitutional provision giving only Congress power to establish
courts, it would seem that such general authority would be insufficient to establish courts, however, the legality of the Court of
Indian Offenses was upheld in United States v. Clapox 63 on the
grounds that these were not courts but "mere educational and disciplinary instrumentalities."
The tribal courts are not restricted in their actions by the due
process clause of the United States Constitution.6 None of the
60. Iron Crow v. Oglala Sioux Tribe of Pine Ridge Reservation, 231 F.2d 89, 96
(1956).
61. 25 C.F.R. 11 (1958).
62. 4 Stat. 564 (1932), 25 U.S.C. 2 (1928); see Worcester v. Georgia, 31 U.S. (6
See also Cohen, The
Pet.) 515 (1832), wherein the court limits this management.
Erosion of Indian Rights: A Case Study in Bureaucracy, 62 Yale L.J. 348, 352 (1953):
"But Indians for some decades have had'neither armies nor lawyers to oppose increasingly broad interpretations of the power of the Commissioner of Indian Affairs, and
so little by little "the management of all Indian affairs (of the federal government)"
has come to be read as "the management of all the affairs of Indians."
"These courts of Indian Offenses" are not the con63. 35 Fed. 575, 577 (1888).
stitutional courts provided for in section 1, art. 3, Const., which Congress only has the
power to "ordain and establish," but mere educational and disciplinary instrumentalities, by which the government of the United States is endeavoring to improve and
elevate the condition of these dependent tribes to whom it sustains the relation of
guardian. In fact, the reservation itself is in the nature of a school, and the Indians
are gathered there, under the charge of an agent, for the purpose of acquiring the habits,
ideas, and aspirations which distinguish the civilized from the uncivilized man."
64. Talton v. Mayes, 163 U.S. 376, 382, (1896); Cf.United States v. Seneca Nation
02' New York Indians, 274 Fed. 946 (D.C.W.D.N.Y. 1921),
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four North Dakota Indian tribes includes a bill of rights in its constitution, consequently, an accused before these courts is theoretically subject to the abuses ordinarily prevented in other jurisdictions by a due process clause or a bill of rights.
Tribal courts differ from other courts also, in that professional
attorneys are not admitted to practice unless the tribal council
elects to admit attorneys and prescribes rules for admission and
practice.0 5
Both types of courts are in operation in North Dakota. The
Court of Indian Offenses has been established on the Turtle
Mountain, Fort Totten, and Standing Rock reservations . The Three
Affiliated Tribes of Fort Berthold reservation has established its
own court system.
JURISDICTION OF TRIBAL COURTS
In order that an Indian court may have jurisdiction of the
person of the offender, such offender must be an Indian, and
the one against whom the offense is committed must also be an
Indian.66
However, in civil actions, the Court of Indian Offenses may have
jurisdiction where one of the parties is a non-Indian if the dispute
7
is brought before the court by stipulation of both parties.6
The Indian tribal courts have inherent jurisdiction over all
matters not taken over by the federal government.6s Originally,
and until shortly after the decision in the case of Ex Parte Crow
Dog in 1883, the jurisdiction of Indian Courts was unlimited.6 9
The tribal court jurisdiction is limited by the ten major crimes
act in that the federal government has exclusive jurisdiction."r The
notable exception is larceny, which is one of the ten major crimes,
but tribal jurisdiction is exercised under the Code of Federal
71
Regulations.
The general laws of the United Sti-tes and the Assimilative
Crimes Act does not limit tribal jurisdiction since these do not
include the offenses committed by one Indian against the person
or property of another Indian, nor to any Indian committing any
offense in Indian country who has been punished by the local
65. 25 C.F.R. 11.9 (1958).
66. Ex Parte Kenyon, 14 Fed Cas. 353 No. 7720 (C.C.W.D.
Morgan, 20 Fed. 298 (C.C.W.D. Ark 1883).
67. 25 C.F.R. 11.22 (1958).

Ark. 1887); Ex Parte

68. Iron Crow v. Oglala Sioux Tribe of Pine Ridge, 231 F.2d .89 (8th Cir. 1956).

69. Ibid.
70. United States v. LaPlante, 156 F. Supp. 660 (D.C. Mont. 1957).
71. 25 C.F.R. 11.42 (1958).
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law of the tribe, or to any case where, by treaty stipulations, the
exclusive jurisdiction over such offenses is or may be secured to
the Indian tribes.72
In civil matters of the tribal court, jurisdiction is limited only
by those matters in which the federal government has assumed
exclusive jurisdiction. 73 The federal government has assumed exclusive jurisdiction over the descent and distribution of restricted
real property,' 4 however, no other instance of such jurisdictional
assumption was found.
Since the decisions of tribal courts are entitled to full faith and
credit,' 5 both the federal and the state courts have recognized
76
tribal court jurisdiction over divorce actions.
The Code of Federal Regulations includes a provision giving
tribal courts jurisdiction to sentence juvenile delinguents7 7 and
the federal government has provided for the establishment of a
reform school for Indian delinquents.7t It would seem, therefore,
that unless the state of North Dakota accepted the jurisdiction
offered under Public Law 280, the state would have no jurisdiction
over juveniles living in tribal relationship.
In view of the foregoing it can be seen that the tribal courts
perform an important function in the administration of Indian
justice.
CONCLUSION
In summing up the jurisdictional question then, one can say that
the state courts do not have jurisdiction over crimes committed by
or, against Indians on Indian reservations-the jurisdiction being
either in the federal courts or the tribal courts. The state courts
also do not have jurisdiction over civil matters where the state
is the moving party, but they do have jurisdiction to hear civil
litigation when the plaintiff is an Indian and the defendant is
a non-Indian or an Indian who appears voluntarily.
Of course it is well recognized that if the Indian defendant
lives off the reservation or commits a crime off the reservation, he
is amenable to the laws of the state and comes within the jurisdiction of the state.
Melvin E. Koons, Jr.
Hans C. Walker, Jr..
72.'62 Stat. 757 (1948), 18 U.S.C. 1152 (1950).
73. Cf. 25 C.F.R. 11.22.
74. 37 Stat. 678 (19.13), 25 U.S.C. 373 (1928).
-75. Raymond v. Raymond, 83 Fed. 721 (8th Cir. 1897).
76. Begay v. Miller, 70 Ariz 380, 222 P.2d 624 (1950).
77. 25 C.F.R. 11.36 (1958).
78. 34 Stat. 328 (1006, 25 U.S.C. 302 (1959).

